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WLLIAMH PAULEY 111, District Judge

Presently before this Court is plaintiffs’ notion to
conpel production of certain docunments in a putative securities

class action styled In re Honeywell International, Inc.

Securities Litigation, 00 Gv. 3605 (DRD), pending in the

District of New Jersey. The defendants in that action include
Honeywel | International, Inc. ("Honeywell") and several forner
directors of that conpany. The putative class of plaintiffs
("plaintiffs") allege in the underlying action that defendants
made materially fal se and m sl eadi ng statenents about Honeywell’s
financial condition and results, the integration of its mnerger
with AlliedSignal, Inc. ("Allied"), and its acquisition of
Pittway Corporation ("Pittway").

On March 15, 2002, as part of a discovery barrage,
plaintiffs served a subpoena on non-party PriceWat er houseCoopers
("PWC'). PWC was Honeywel | ’s financial auditor during portions
of the class period. The subpoena was issued fromthe Southern
District of New York because PWC s New York office perfornmed the

Honeywel | audits. Plaintiffs contend that because Honeywel|l’s



fraud was effectuated through accounting machi nations, the
integrity and accuracy of Honeywel|’s accounting practices,
financial statenents and internal controls are squarely at issue.
In response to that subpoena, PWC produced
approxi mately 63,500 pages of docunents. Plaintiffs nove this
Court to conpel production of certain categories of docunents
wi t hhel d by PWC from that production, while PW cross-noves to
gquash the subpoena. Specifically, plaintiffs seek production of
the follow ng categories of docunents: (1) an el ectronic version
of PWC s workpapers for the 1999 and 2000 audits and quarterly
reviews of Honeywell financial statenents; (2) all of PWs
"permanent” and "carryforward" files for its Honeywell
engagenents; (3) all workpapers for PAWC s 1999 audits of
Pittway' s financial statenents; (4) all correspondence,
menor anda, el ectronic docunents, e-nail and other docunents
concerni ng Honeywel|l for the period of January 1, 1999, through
March 31, 2001; (5) all consulting workpapers and docunents
concerning Honeywell, Pittway or Allied for the period of January
1, 1999, through March 31, 2001; (6) all docunents relating to
PWC s i ndependence in Honeywel |l engagenents during the period
June 20, 1999 through March 31, 2001; (7) PWC s docunent
retention and destruction policies; and (8) all docunments
identified on PAC s privilege log. Since both attorney-client

privilege and attorney work product protection were asserted by



Honeywel |, these privileges are defended by Honeywel |, not PWC

For the reasons stated below, plaintiffs notion is
granted in part and denied in part, and PWC s notion is granted
in part and denied in part. PWC is directed to conply with

plaintiffs’ subpoena in accord with this Menorandum and Order.

El ectronic Version of PWC s Wir kpapers

Plaintiffs seek an electronic version of PW s audit
wor kpapers for the 1999 and 2000 audits, and quarterly revi ews of
Honeywel | s financial statenments. Alternatively, plaintiffs seek
a conpl ete hardcopy set of the workpapers produced in the order
they are kept in the ordinary course of business. There is no
di spute that PWC has produced hardcopi es of the workpapers that
plaintiffs are seeking. However, plaintiffs claimthat PWAC did
not produce the workpapers in the manner in which the docunents
are maintained in the usual course of business, nanely in an
el ectronic form Specifically, plaintiffs argue that the
wor kpapers were produced in a way that nmakes it inpossible to
determ ne which attachnment belongs wth a particul ar workpaper.
Plaintiffs conplain that they are unable to review the workpapers
as they are kept in the ordinary course of business because they
cannot read a specific workpaper and then refer to any attachnent

it references.



PWC contends that it produced all of the workpapers in
hardcopy, and that plaintiffs should be required to pay for any
ot her expense inposed on the non-party PWC. PWC al so argues that
it has addressed plaintiffs’ concerns by providing a conplete
i ndex of workpapers and attachnments, as well as annotated charts
that reference the indices and production nunbers for
correspondi ng wor kpapers and attachnents. PWC s nmain argunent,
however, is that electronic copies of its workpapers are only
accessible wwth the aid of its proprietary software, and
therefore any production of the electronic files would reveal
PWC s trade secrets.

This Court finds that PWC s prior production of its
wor kpapers is insufficient because they were not produced as kept
I n the usual course of business. (Transcript of Oral Argunent,
dated Aug. 28, 2003 (“Tr.”), at 10-15.) Mboreover, PWC has not
provided plaintiffs with an adequate neans to deci pher how t he
docunments are kept in the usual course of business. (Tr. at 10-
15.) Under Rule 34(b) of the Federal Rules of G vil Procedure,
PW is obligated to produce its workpapers in their electronic
form

At oral argunent, this Court directed the parties to
meet and confer concerning the nost efficient manner in which PWC
coul d produce the workpapers electronically, and invited the

parties to submt further nmenoranda on that issue. After



reviewing the parties’ additional subm ssions, this Court directs
PWC to produce electronically its workpapers by either: (1)
produci ng a copy of its workpapers on CD-ROVs that could be
vi ewed using comrercial l y-avail able software; or (2) producing a
copy of its workpapers on CD-ROMs that could be viewed using
PW s proprietary software, as well as producing the proprietary
software to the extent it is necessary to view the workpapers.
PWC contends that the first option would be tine-
consum ng and cost in excess of $30,000. It requests that this
Court require plaintiffs to defray those costs. (Letter from
Si obhan A. Handl ey, Esq., dated Sept. 9, 2003, at 2.) However,
an of fset or reinbursenment on the part of plaintiffs is not
warranted for two reasons: (1) if PW desires to save tinme and
noney on its production it may opt for the second el ectronic
production alternative, which PW recogni zes would not be tine-

consum ng or excessively costly;! and (2) PWC coul d have avoi ded

! PWC s concerns regarding the proprietary nature of its
software are unavailing. As PW acknow edged at oral argunent,
there is a Stipulated Confidentiality Order in effect in the New
Jersey litigation, which would enconpass PWC s production of its
proprietary software. (Tr. at 9-10.) That protective order
obviates PWC s proprietary software concerns. See In re Livent,
Inc. Noteholders Sec. Litig., No. 98 CGv. 7161 (VM (DFE), 2003 WL
23254, at *2 (S.D.N. Y. Jan. 2, 2003) ("The Court need not reach
the issue of whether KPMG s audit materials constitute trade

secrets because the Confidentiality Oder . . . will serve to
protect any proprietary information contained in KPMG s audit
manual and materials.”). In addition, plaintiffs are not in the

audi ti ng busi ness and do not otherw se conpete agai nst PWC
Thus, the concern that PWC s proprietary software will be
acquired by one of its rivals and used to its conpetitive
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t he added expense it now faces by produci ng the workpapers in
el ectronic format the outset, rather than choosing to produce
har dcopi es of its workpapers w th hieroglyphic indices that
render the workpapers essentially inconprehensible.

Finally, this Court declines plaintiffs’ invitation to
rul e on whether PWC nmay convert sone its workpapers to a PDF file
format to protect their integrity. (Letter from Kathleen A
Her kenhoff, Esqg., dated Sept. 8, 2003, at 7-8.) At this stage of
di scovery, this Court does not deemit necessary to direct PAC to

adopt any particul ar procedure.

PW s Privil ege Log

In their initial brief in support of their notion to
conpel, plaintiffs sought production of all docunments on PWC s
privilege log since there is no basis for any attorney-client
privilege for conmunications between PW and Honeywel |, and
because the pre-em nent business purpose of the audits renders
wor k product protection inapplicable. Since the privileges
asserted in PWC s privilege log belong to Honeywell, it is

Honeywel | that opposes plaintiffs’ notion on this issue.?

di sadvantage is de mnims.

2 Honeywel | has standing to assert and defend its
privilege regardl ess of the fact that the docunents at issue are
PWC docunents. The client is the holder of the privilege, and
nmust deci de when to assert or waive the privilege. Application
of Sarrio, S.A, 119 F.3d 143, 147-48 (2d Cr. 1997).

6



Honeywel | offers no support for the assertion of attorney-client
privilege in PAWC' s log, and as a result fails to satisfy its

burden to establish the privilege. von Bulow v. von Bul ow, 811

F.2d 136, 144 (2d G r. 1987) (proponent of privilege bears the
burden of proving its application). Even if Honeywell had
attenpted to support the application of the attorney-client
privilege, however, it would have fail ed because the privilege
does not extend to conmmunications between a conpany and its

accountants or auditors. See United States v. Arthur Young &

Co., 465 U. S. 805, 818-20 & n.15 (1984). Therefore, any
attorney-client privilege attaching to a Honeywel | communi cation
was wai ved when that communi cati on was conveyed to third-party

PWC. Inre WIlkie Farr & Gallagher, No. MB-85 (JSM, 1997 W

118369, at *3-4 (S.D.N. Y. Mar. 14, 1997).
The work product doctrine is distinct from and broader

than, the attorney-client privilege. See United States v.

Nobl es, 422 U. S. 225, 238 n.11 (1975). |In contrast to the
attorney-client privilege, which is intended to encourage ful

di scl osure by the client, the work-product doctrine "is intended
to preserve a zone of privacy in which a | awer can prepare and
devel op |l egal theories and strategy ‘with an eye toward

litigation,” free fromunnecessary intrusion by his adversaries.

United States v. Adlnman, 134 F.3d 1194, 1196 (2d G r. 1998)

(quoting H ckman v. Taylor, 329 U S. 495, 511 (1947)).




"Under Rule 26(b)(3) [of the Federal Rules of Cvil
Procedure], three conditions nust be satisfied in order to
establish work product protection. The material in question
must: (1) be a docunment or tangible thing, (2) which was prepared
in anticipation of litigation, and (3) was prepared by or for a

party, or by or for its representative."” Conpagni e Francaise

d’ Assurance Pour |l e Commerce Exteriuer v. Phillips Petrol eum Co.,

105 F.R D. 16, 41 (S.D.N. Y. 1984); accord Nat’'l Educ. Training

Goup, Inc. v. Skillsoft Corp., No. MB-85 (WHP), 1999 W. 378337,

at *5 (S.D.N. Y. Jun. 10, 1998). Rule 26(b)(3) expressly provides
that a party’'s "representative" may include an "attorney,

consul tant, surety, indemitor, insurer, or agent." The burden
of establishing all three elenments of the work product doctrine

rests wwth the party invoking it. See von Bulow, 811 F.2d at

144;: Resort of World, N.V. v. darendon Am Ins. Co., No. 96 Cv.

1752 (JSR), 1997 W 739586, at *1 (S.D.N. Y. Nov. 25, 1997).

Once a docunent is deened to be covered by the work
product privilege, it is discoverable only upon a show ng that
the requesting party has a "substantial need" for the nmaterials
to prepare his case and that the party "is unable w thout undue
hardship to obtain the substantial equivalent of the nmaterials by
other nmeans.” Fed. R Cv. P. 26(b)(3). Opinion work product,
defined as "the nental inpressions, conclusions, opinions, or

| egal theories of an attorney or other representative of a party



concerning the litigation," is afforded hei ghtened protection.

Fed. R Cv. P. 26(b)(3); accord Upjohn Co. v. United States, 449

U S. 383, 398-402 (1981); Skillsoft, 1999 W 378337, at *6.

In their noving papers, filed on July 15, 2003,
plaintiffs rely on two versions of the PWC privilege |og, the My
2, 2003 privilege log and the May 27, 2003 supplenental log, to
argue that attorney work product protection is inapplicable.
Honeywel | and PWC al so rely on these versions of the log to
support their argunment that certain docunents are protected by
t he work product doctrine. However, on August 8, 2003 -- two
days after Honeywell and PWC filed their opposition to
plaintiffs’ nmotion to conpel -- PWC served a third version of its
privilege log. (Pls.” Reply at 1 n.1.) Notably, the August 8
| og engrafted an assertion of attorney work product protection
for certain docunents previously identified as protected solely
by the attorney-client privilege. The August 8 log is a
transparent effort to conformPW s privilege log with
Honeywel | s argunments in opposition to the notion to conpel.
Plaintiffs contend that Honeywell’'s failure to identify attorney
wor k product as a specific ground for wthhol di ng each docunent
effects a waiver of the attorney work product protection for
t hose docunents, and that the bel ated assertion of that privilege

in the August 8 log is ineffective.



Rul e 26(b)(5) of the Federal Rules of G vil Procedure
requires a party asserting a privilege or protection to "make the
claimexpressly and . . . describe the nature of the docunents,
comuni cations, or things not produced or disclosed in a manner
that, without revealing information itself privileged or
protected, will enable other parties to assess the applicability
of the privilege or protection." Further, the Advisory Conmittee
Notes to the 1993 Amendnents of Rule 26 state that a party’s
failure to notify other parties that it is w thhol ding docunents
because of an assertion of a privilege or work product protection
"may be viewed as a waiver of the privilege or protection.”

Local Cvil Rule 26.2 also requires a party to "identify the
nature of the privilege (including work product) which is being
clainmed."

Some courts in this district have found that a party
wai ves work product protection if it fails to assert it in a
privilege log, but instead asserts a different privilege. See,

e.qg., Bowne, Inc. v. AnBase Corp., 150 F. R D. 465, 489-90

(S.D.N.Y. 1993); Carte Blanche PTE., Ltd. v. Diners Cub Int’l

Inc., 130 F.R D. 28, 32 (S.D.N. Y. 1990). The district court in
Bowne hel d that:

In its answering notion papers AnBase seeks
to invoke the work-product rule for a variety
of docunments that were listed inits
privilege log as subject only to the
attorney-client privilege. This belated

i nvocation of work-product protection runs
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afoul of the explicit requirements of

S DNY. CGuvil Rule 46(e)(1) [predecessor
rule to current Local Cvil Rule 26.2], which
provi des that “[a]ny ground not stated in an
objection within the tine provided by the
Federal Rules of Civil Procedure, or any
extensions thereof, shall be waived." AnBase
did not seek an extension and has not
explained its failure to invoke the

wor k- product rule for those docunents on a
tinely basis. Accordingly, that ground nust
be deened wai ved.

150 F.R D. at 489-90 (second alteration in original). 1In Carte
Bl anche, the court held that “[i]n failing to specify work
product as the particular privilege protecting its various
docunents, [non-party law firn], through its attorney .

wai ved the work product immunity for the docunents.” 130 F.R D

at 32. The Carte Blanche court further acknow edged that

al though the result of waiver is harsh, the federal and | oca

rul es’ “inportance should not be dimnished by skirting their
application when the results prove harsh to a party.” 130 F.R D
at 32. The Second Circuit has noted its preference that parties
"raise all objections at once, rather than in staggered batches,
so that discovery does not becone a ‘gane.’" In re DG

Acquisition Corp., 151 F.3d 75, 81 (2d Cir. 1998) (citing United

States v. Bryan, 339 U.S. 323, 331 (1950)).

Sonme courts in this district have applied a nore
fl exi bl e standard before finding wai ver based on a viol ation of
the federal or local rules. Those courts have reviewed "the

nature of the violation, its wllfulness or cavalier disregard

11



for the rule’ s requirenents, and the harmwhich results to other

parties.” AFP Imaging Corp v. Philips Medizin Sys., No. 92 Gv.

6211 (LMV) (THK), 1993 W. 541194, at *3 (S.D.N. Y. Dec. 28, 1993);

accord RVED Int’l, Inc. v. Sloan’s Supermarkets, Inc., No. 94

Civ. 5587 (PKL), 2003 W. 41996, at *3 (S.D.N. Y. Jan. 6, 2003).
Utilizing either the Bowne standard or the nore

flexible AFP | magi ng standard, this Court finds that waiver is

warranted on the particular facts and circunstances of this case.
Twice in May 2003, Honeywell interposed the attorney-client
privilege al one, and decided not to stake any claimof attorney
wor k product privilege, concerning the docunents at issue.
Tellingly, Honeywell had asserted attorney work product privilege
for other docunments on the May logs. Plaintiffs were entitled to
rely on Honeywell’s privilege assertions when they served a
notion to conpel forty-five days after PWC interposed its

suppl emental log. Mre inportantly, PW and Honeywel | waited
three weeks after plaintiffs filed their notion to conpel to
revise PWC's log to add the new assertions of attorney work
product protection. Those new assertions only surfaced on the
August 8 log after Honeywell filed its opposition to plaintiffs’
notion to conpel. Parties should not be permtted to re-engineer
privilege logs to align their privilege assertions with their

| egal argunents. In this case, PW and Honeywel|l waited until

after they briefed the issues, and only then anmended PWC s | og

12



nunc pro tunc. Such a practice underm nes the very purpose of

privilege logs, and pronotes the kind of gamesmanship that courts
di scourage in discovery. Therefore, plaintiffs’ notion to conpe
t he production of docunents to which Honeywel| added a cl ai m of
wor k product protection in the August 8, 2003 privilege log is
granted.?

In their reply, plaintiffs raise alleged deficiencies
in PAC s privilege | og descriptions of the docunents w thhel d.
As previously noted, PW served a revised privilege | og on August
8, 2003, after Honeywell and PWC filed their opposition papers.
Plaintiffs do not address the August 8 log in their reply brief.
As such, this Court denies plaintiffs’ application concerning the
deficient descriptions of privilege and work product on PWC s
logs at this time. The parties are directed to neet and confer
to attenpt to resolve this issue without judicial intervention

Plaintiffs al so argue that Honeywel|l waived al
privileges for docunments added to the August 8 privilege |og that
were withheld fromthe production in early July 2003. Plaintiffs
argue that the privil eges have been wai ved because Honeywel | did
not produce a privilege log wwthin a reasonable tinme. This Court
di sagrees and finds that the docunents wi thheld fromthe

production in early July were properly added to the August 8

3 Not hing in this Menorandum and Order, however, should
be read as inviting a broader subject-matter waiver.

13



revision of the privilege |Iog, and the delay between the early
July production of docunents and the early August privilege |og

is reasonable. See Rizzo v. McManus G oup, Inc., No. 00 Cv. 772

(WHP), slip op. at 2-3 (S.D.N. Y. Feb. 8, 2002).

Moreover, this Court declines plaintiffs’ invitation to
review "the few renmaining inproperly w thheld" docunents on PWC s
privilege logs. As the Court advised counsel, it will not review
unspecified allegedly privileged docunents because the parties
bear the burden of directing the Court to the specific docunments
and log entries they argue are withheld incorrectly. (Tr. at
22.) Thus, to the extent plaintiffs’ notion asked this Court to
revi ew unspeci fied docunents in canera, the notion is denied.

Lastly, plaintiffs seek production of docunents |isted
on the May 2003 privilege logs as protected by the attorney work
product privilege. Plaintiffs, however, do not seriously
guestion the legitimcy of Honeywell’'s assertion of the work
product privilege in the May 2003 privilege logs. Initially,
plaintiffs argue that the pre-em nent business purpose of PWC s
audits renders the work product doctrine inapplicable. However,
Honeywel | s assertion of work product protection for its audit
letters and litigation reports prepared by its internal and
external counsel, as well PWC docunents nenorializing Honeywell’s

opi nion work product, is proper. See United States v. Adl nan,

134 F. 3d 1194, 1995 (2d Cr. 1998) ("[A] docunent created because

14



of anticipated litigation, which tends to reveal nental

i mpressi ons, concl usions, opinions or theories concerning the
litigation, does not |ose work-product protection nmerely because
it is intended to assist in the making of a business deci sion

i nfluenced by the |ikely outconme of the anticipated litigation.
Where a docunent was created because of anticipated litigation,
and woul d not have been prepared in substantially simlar form
but for the prospect of that litigation, it falls within Rule
26(b)(3)."). Plaintiffs do not argue otherwise in their reply
briefs. Accordingly, plaintiffs’ notion to conpel production of
t he docunents listed on PAC s privilege log is denied except with
respect to those docunents to which the attorney work product

protection has been wai ved.

PW s "Permanent" and "Carryforward" Files on Honeywel |

Plaintiffs seek to conpel production of PWC s
"permanent files," which consist of "certain client docunents
that are of use to the auditors on an ongoi ng basis.” PWC argues
t hat any docunments contained in the permanent files are equally
avai l abl e from Honeywel | itself since anything in the permanent
files was given to PWC by Honeywel|l. Further, PWC contends that
plaintiffs have not explained how these files are relevant to

their clains agai nst Honeywel | .

15



Federal Rule of G vil Procedure 26(b)(1) authorizes a
party to obtain information "regarding any matter, not
privileged, which is relevant to the subject matter involved in
t he pendi ng action” and information "reasonably cal culated to
| ead to discovery of adm ssible evidence.”" A district court
"whose only connection with a case i s supervision of discovery
ancillary to an action in another district should be especially
hesitant to pass judgnment on what constitutes rel evant evidence

t hereunder." Truswal Sys. Corp. v. Hydro Eng'qg, Inc., 813 F.2d

1207, 1211-12 (Fed. Cr. 1987); accord Conpaq Conputer Corp. V.

Packard Bell Elecs., Inc., 163 F.R D. 329, 335 (N.D. Cal. 1995).

VWhere relevance is in doubt, the district court is to be

perm ssive. Truswal, 813 F.2d at 1212; Conpaq Conputer, 163

F.R D. at 335.

This Court finds that PWC' s “carryforward” or
“permanent” files are relevant and the fact that the sane
docunents may be avail able from Honeywel|l is not persuasive. The
docunents in PWC s possession may differ slightly from
Honeywel | s copies. The PWC copies could include handwitten
notes, and the fact that PWC has copies of docunents itself can
be relevant. Thus, plaintiffs’ notion to conpel the
“carryforward” or “permanent” docunents is granted, and PWC is

directed to produce docunents responsive to that request.
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PW s Wirkpapers and All Rel ated Docunents for Pittway

PWC was the auditor for Pittway before it was acquired
by Honeywell. Plaintiffs seek all docunents and workpapers
concerning PWC s audits of Pittway prior to its acquisition, as
wel | as consul ti ng workpapers and docunents, on the grounds that
the Pittway divisions were a source of uncollectible receivables
about whi ch Honeywel | made m srepresentations. PWC argues that
it has already produced all docunents that it previously provided
to Honeywel |l on behalf of Pittway as part of the pre-acquisition
due dili gence.

This Court finds that the Pittway audit workpapers are
rel evant since post-acquisition Honeywell would have access to
them making themrelevant to plaintiffs’ clainms that Pittway was
t he subject-matter of sone of the alleged fraudul ent
m srepresentations. Thus, plaintiffs’ notion to conpel
production of the Pittway audit workpapers is granted, and PWC is

directed to produce docunents responsive to that request.

PWC Correspondence, Menoranda, E-mmil, etc., Concerni ng Honeywel |

Plaintiffs al so seek essentially all comunications in
PWC s possession concerni ng Honeywel|l for the period January 1999
t hrough March 2001. Plaintiffs argue that they are entitled to
see the entirety of PWC s files on Honeywell in order to

determ ne what information Honeywell and third parties provided

17



to -- and concealed from-- PW. Mreover, plaintiffs argue that
auditors are routinely required to produce all responsive e-
mai |l s, not just those in the workpapers. Lastly, plaintiffs
argue that PWC s claimof substantial burden is unfounded because
it has not submtted evidence or an affidavit establishing the
burden, and has not explained why this demand is different from
all other demands for correspondence in other cases that are
routinely responded to by other parties.

PWC contends that they have already produced the “nost
rel evant” correspondence, nenoranda, and el ectroni c docunents as
part of the workpapers. Further, PW notes that it has already
produced the "desk files" of the six senior engagenent personnel
on the Honeywel | audits, documents relating to PWC s due
diligence work, and all correspondence that PWC clains is even
arguably relevant to any clains or defenses.

Plaintiff’s request, as currently franmed, is overly

broad. It contains absolutely no limtation as to subject-nmatter
or individual. Thus, plaintiffs’ notion to conpel production of
all correspondence, nenoranda, e-nmail, etc., is denied.

PW s Honeywel|l Consulting Docunents

Plaintiffs seek all docunents and wor kpapers relating
to professional services performed by PWC for Honeywel | other

than audits, including docunents related to consulting work, due
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di | i gence, assurance, accounting and attestation, tax preparation
and agreed upon procedures. Specifically, plaintiffs request all
docunents relating to any due diligence or consulting work
performed by PWC for Honeywel|l concerning its failed nerger with
Ceneral Electric (“GE’). Plaintiffs argue that one of the
reasons the nerger failed was because GE found accurate financi al
i nformati on concerning Honeywell. PWC asserts that it has
repeatedly infornmed plaintiffs that "to the extent that it has
any docunents relating to any due diligence conducted in
connection with a proposed nerger between Honeywel| and CGeneral
El ectric, they were contained within the Honeywel | workpapers
produced.” (PWC Opp. at 20.)

This Court finds that the Honeywell consulting
docunents are not relevant and thus not discoverable. Plaintiffs
have not persuaded this Court that these docunents are rel evant
to any claimor defense in their conplaint. Indeed, their
reliance on issues concerning pension plans is unavailing since
there are no related allegations in their conplaint. Further,
this Court is satisfied with PAC s assertion that to the extent
it has any GE due diligence docunents it has already produced
them Thus, plaintiffs’ notion to conpel production of docunments
rel ated to professional services perforned by PAC for Honeywel |

ot her than docunents concerning audits is denied.
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PWC s | ndependence vis-a-vis Honeywel |

Plaintiffs seek all docunents relating to PWC s
i ndependence vis-a-vis its Honeywel | engagenents. Plaintiffs
argue that these docunents are relevant to a possible or
antici pated defense for PW — reliance on independent audits.
Plaintiffs have already found one docunent in PWC s production
that purports to be a letter to Honeywell alerting it that
certain professionals at PWC had i nvestnents in AlliedSignal,
Inc. ("Allied"), which nerged with Honeywel |, when PWC was
perform ng audit services for Allied.

PWC argues that the letter cited by plaintiffs does not
denonstrate that PWC s i ndependence was "conprom sed."” Rather
PWC contends that the letter indicates that PANC was attentive to
i ndependence issues in connection with the Honeywell audit, and
undert ook to adhere to applicable rules.

PWC s i ndependence is clearly relevant to a possible
Honeywel | defense. Mreover, this request is not a fishing
expedition. Plaintiffs have persuaded this Court that they have a
good faith belief that simlar docunents may exist. Thus,
plaintiffs’ notion to conpel docunments concerning PWC s
i ndependence vis-a-vis Honeywell is granted, and PWC is directed

to produce docunents responsive to that request.
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Docunent Retention Policies

Plaintiffs seek a copy of PW s docunent retention
policies fromJanuary 1999 to the present, as well as al
docurnents refl ecting how t he docunents sought by the subpoena
were preserved, maintained and coll ected by PWC for production to
plaintiffs. To support their nmotion, plaintiffs refer to a
recent SEC administrative settlenent in an unrelated matter where
PWC al l egedly altered and destroyed workpapers. Moreover,
plaintiffs insist that there are docunents m ssing fromPWC s
production that should have been produced.

PWC | abel s plaintiffs’ reliance on the SEC
adm nistrative settlement as "transparent and inflanmmatory."

(PWC Opp. at 22-23.) PWC further argues that plaintiffs’
sparring over document retention rests on the m sapprehension

t hat certain docunents should exist. PW clains it has advi sed
plaintiffs that it retains workpapers for a period of seven
years. Finally, PW maintains that there is no basis for
plaintiffs to demand docunents reflecting PWC s efforts to conply
wi th the subpoena.

Plaintiffs lack a concrete basis for this request.
Therefore, their notion to conpel production of docunents rel ated
to PW s docunent retention and destruction policies, and the

efforts to preserve, maintain and col |l ect docunents, is denied.
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Finally, PWC requests that the Court direct plaintiffs
to pay for costs incurred in gathering and copyi ng docunents.
PWC clains that as a non-party to the underlying litigation,
plaintiffs should share in the costs of copying and searching for
docunents. Rule 45 of the Federal Rules of Civil Procedure
requires the Court to protect non-parties from “significant
expense resulting fromthe inspection and copyi ng commanded.”
Fed. R Cv. P. 45(c)(2)(B). “However, the required
‘[p]rotection fromsignificant expense does not nmean that the
requesting party necessarily nust bear the entire cost of
conpliance. . . . [A] non-party can be required to bear sonme or
all of its expense where the equities of a particular case demand

it.”” Inre law Firmof MCourts, No. M9-96 (JSM, 2001 W

345233, at *1 (S.D.N.Y. Apr. 9, 2001) (quoting In re Exxon

Val dez, 142 F.R D. 380, 383 (D.D.C. 1992)). To determ ne who
shoul d bear the costs, courts consider three factors: “whether
the nonparty actually has an interest in the outcone of the case,
whet her the nonparty can nore readily bear the costs than the
requesting party and whether the litigation is of public

i mportance.” Linder v. Calero-Portocarrero, 180 F.R D. 168, 177

(D.D.C. 1998). Here, PW is not a classic disinterested non-

party. See Inre First Am Corp., 184 F.R D. 234, 241-42

(S.D.N. Y. 1998). Moreover, PW has not offered any basis for
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determ ning the reasonable costs for conpliance with the

subpoena. Accordingly, this Court denies PW s request.

Concl usi on

For the reasons set forth above, plaintiffs’ notion to
conpel production of certain PW docunents is granted in part and
denied in part, and PW s notion to quash the subpoena is granted

in part and denied in part.

Dat ed: Novenber 18, 2003
New Yor k, New Yor k

SO ORDERED
/S WlliamH Pauley 111 /S

WLLIAM H PAULEY |11
U S D J.

Copies to:

Kat hl een A. Her kenhof f, Esq.

M | berg Wi ss Bershad Hynes & Lerach LLP
401 B Street, Suite 1700

San Diego, California 92101-4297
Attorneys for Plaintiffs

Si obhan A. Handl ey, Esq.

Orick, Herrington & Sutcliffe LLP
666 Fifth Avenue

New Yor k, New York 10103-0001
Attorneys for PriceWterhouseCoopers

Yosef J. Riener, Esq.

Kirkland & Ellis LLP

153 East 53 Street

New Yor k, New York 10022-4611

Attorneys for Defendant Honeywell International, Inc.
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